after Haggard filed on his own behalf, the Secretary filed a
discrimination complaint on Haggard's behalf pursuant to section
105(c)(2) of the Act. The Secretary then moved to dismiss Haggard's
individual complaint arguing that it lacked a jurisdictional base since
the Secretary had filed a complaint on Haggard's behalf under section
105(c)(2). The judge denied the Secretary's motion, holding that a
complainant had the right to file on his own behalf upon the failure of
the Secretary to make a determination within 90 days.  He also noted
that Commission Procedural Rule 40(b) provides for such a procedure.
8 FMSHRC at 808-09.

In awarding attorney's fees totaling $16,452.22 to Maggard, the
judge noted that the Secretary had filed his complaint with the
Commission nearly two months after the hearing had been scheduled on
Haggard's complaint and that Haggard's attorney had taken the lead role
in the prosecution of the complaint.  Under such circumstances, he found
that attorney's fees were expenses "reasonably incurred by the miner"
within the meaning of section 105(c)(3) of the Act.  8 FMSHRC at 967.

In another decision issued today, we have concluded that section
105(c)(3) of the Hine Act does not grant complainants the right to
initiate an action on1their own behalf prior to the Secretary's
determination as to whether a violation of section 105(c) has occurred.
Comcomitantly we have invalidated the part of Commission Procedural Rule
40(b) that provides for such a procedure. John A. Gilbert v. Sandy Fork

Mining Co., 9 FHSHRC ___, Docket Nos. KENT 86-49-D and KENT 86-76-D,

slip op. at 10-13 (August 25, 1987). Because Haggard filed his
complaint alleging jurisdiction under section 105(c)(3) prior to the
Secretary's determination as to whether a violation occurred, Haggard's
individual complaint under section 105(c)(3) must be dismissed.

Moreover, attorney's fees are no longer awardable to Haggard under
our decision in Secretary on behalf of Ribel v. Eastern Associated Coal
Corp., 7 FHSHRC 2015 (December 1985), rev'd in part sub nom. Eastern
Associated Goal Corp. v. FHSHRC, 813 F.2d 639 (4th Cir. 1987).  In
Ribel, we held that in an action initiated by the Secretary under
section 105(c)(2) the complainant was entitled to reimbursement for
private attorney's fees as long as the services rendered were non-
duplicative of the Secretary's efforts and contributed substantially to
the successful litigation of the claim.  7 FMSHRC at 2025. The U.S.
Court of Appeals for the Fourth Circuit has disagreed with our
conclusion and held that an award of attorney's fees under the Mine Act
is not authorized in cases where the Secretary has found a violation and
has filed a complaint as the representative of the complainant pursuant
to section 105(c)(2). Eastern Assoc. Coal Corp.. supra, 813 F.2d at
644. Although the court of appeals in Eastern reversed our contrary
conclusion on this issue and this case does not arise in the Fourth
Circuit, we will follow the court's holding in the absence of contrary
judicial authority.

Therefore, in accordance with the decision of the Fourth Circuit
in Eastern, no attorney's fees may be awarded to Haggard since the
Secretary prosecuted his complaint pursuant to section 105(c)(2).
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 1987); Simpson v. Kenta
